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Abstract

The preventive detention of minors is an exceptional measure intended to protect public order and ensure the administration of
justice, but it raises issues related to the respect of children’s fundamental rights. Although international and national legislation
provides that this measure should only be applied as a last resort and for a minimum period, in practice, minors may be exposed to
inadequate detention conditions, affecting their psychological and social development. The justification for preventive detention is
based on the prevention of serious crimes and the avoidance of evasion of criminal responsibility, but there is a risk that this
measure contributes to recidivism and social marginalization. In this context, alternative solutions, such as judicial supervision or
placement in specialized centers, are considered more effective for the reintegration of minors. A balance between the need to
protect society and respect the rights of the child is essential. Legislative reforms and the implementation of educational and
rehabilitation measures can help reduce the negative impact of detention on minors, ensuring both public security and respect for
their rights.
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1. Introduction

The preventive arrest of minors is one of the most sensitive criminal procedural measures, located at the intersection
between the need to ensure public order and the imperatives of protecting the fundamental rights of the child.

In the context of human rights and child protection, the preventive arrest of minors raises serious ethical, legal and
social issues. This measure of deprivation of liberty, with a profound psychological impact on the development of the
child, must be applied with maximum caution and only under strictly determined conditions.

In Romania, the concepts of restorative justice and the main measures to reduce juvenile delinquency are
regulated by the New Romanian Criminal Code and the New Romanian Criminal Procedure Code, which have been
subjected in the last years to a profound reform process, European treaties, conventions and regulations (Nit&, 2017, p.
410).

The Romanian Criminal Procedure Code provides for the possibility of preventive arrest of minors, but imposes
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more restrictive conditions than in the case of adults (art. 243-246). The measure can be taken only if there are solid
indications that the minor has committed a serious crime, and other preventive measures are inadequate (Franguloiu,
Morosanu and Klein, 2012, p. 18; see also Brutaru, 2011, pp. 347-370 and Buzatu, 2010, pp. 837 et seq).

Documents such as the UN Convention on the Rights of the Child (art. 37) or the Beijing Rules (1985) require the
arrest of minors to be limited to exceptional cases, emphasizing the ultima ratio character of the measure (Franguloiu and
Alexandru, 2002). European Union has so far adopted a solid set of EU legislative instruments regarding the rights of
victims, so that Directive 2012/29/EU is joined by other relevant EU acts, among which we mention Directive 2004/80/EC
of the Council of April 29, 2004 on compensation for victims of crime (“Compensation Directive”), Directive 2011/99/EU of
the European Parliament and of the Council of December 13, 2011 on the European protection order and Regulation
(EU) no. 606/2013 of the European Parliament and of the Council of 12 June 2013 on the mutual recognition of protection
measures in civil matters (Valcu and Boghirnea, 2022, p. 553).

The fundamental rights targeted in the context of the preventive detention of minors are multiple (Kadar, 2015, p.
72). In this study, we refer to a few main rights.

The right to liberty and security (art. 5 ECHR, art. 23 para. 1 of the Romanian Constitution). Preventive detention
is, by its nature, an exceptional measure that limits the freedom of the individual. In the case of minors, this right must be
protected with increased attention. According to the case law of the ECHR, the deprivation of liberty of minors must be a
measure of last resort and applied for the shortest possible period.

The right to a fair trial (art. 6 ECHR). Minors have the right to a trial adapted to their age, which implies specialized
legal assistance, explanation of the procedures in an age-friendly language and the involvement of parents or guardians.

Best interests of the child (art. 3 of the UN Convention on the Rights of the Child and art. 263 of the Romanian Civil
Code). Any decision concerning a minor — including preventive detention — must pursue his or her best interests. In
practice, this principle requires alternatives to detention (e.g. parental supervision, placement in a re-educational
institution), assessment of the psychological and social impact of detention, and rehabilitation, not repression, as a
priority goal.

Right to dignity and physical and mental integrity (art. 22 Romanian Constitution, art. 3 ECHR). Detention
conditions must be age-appropriate, i.e. separate spaces from adults and access to education, psychological assistance
and rehabilitation programs. Detention in degrading or overcrowded conditions may constitute inhuman or degrading
treatment.

Right to private and family life (art. 8 ECHR). Preventive arrest should not completely sever the minor’s connection
with his or her family. Contact with parents, regular visits and the involvement of the family in the judicial process are
essential for maintaining emotional balance.

Right to education and personal development (art. 28 of the UN Convention, art. 32 of the Romanian Constitution).
Measures depriving the minor of his or her liberty should not seriously affect the minor's access to education and training.
Courts and authorities must ensure the continuation of the educational process during detention.

2. The Principle of the Best Interests of the Child

The principle of the best interests of the child is enshrined internationally in art. 3 para. (1) of the UN Convention on the
Rights of the Child, which stipulates:

“In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”

This fundamental principle must prevail in any decision affecting the minor. Courts and judicial bodies must
analyze the long-term impact of detention on the social reintegration and psychological development of the child.

This principle is also reiterated in national legislation, in particular in Law no. 272 of June 21!, 2004 on the
protection and promotion of the rights of the child, published in the Official Gazette of Romania no. 557 of June 239,
2004, republished in the Official Gazette of Romania no. 159 of March 5, 2014, with subsequent amendments and
completions, which defines it as a reference standard in making all decisions regarding minors.

Regarding the taking of a preventive measure, one must take into account both the provisions of the Romanian
Procedural Criminal Code, the Romanian Constitution on the individual freedom of the person, and the European
provisions on the protection of human rights and fundamental freedoms of the person (Franguloiu 2015; Carcale 2022).
We cannot currently speak of national law without taking into account international public law and, on the other hand,
national law in general cannot exist outside the acquis communautaire (Stefan, 2023, p. 396)

In the context of criminal proceedings, including preventive arrest, the application of this principle requires an
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individualized assessment of the situation of each minor (Carcale, 2022, p. 70), choosing the least intrusive measure,
which also allows achieving the procedural goal, prioritizing social reintegration and avoiding contact with the penitentiary
environment.

The practical application requires taking into account the following aspects:

- The age and maturity of the minor;

- Living conditions and family history;

- The risk to psychological development as a result of deprivation of liberty;

- The need for education, treatment and rehabilitation, above that of punishment;

- The right of the child to be heard, according to art. 12 of the UN Convention on the Rights of the Child.

Respecting the principle of the best interests of the child in the case of preventive arrest implies treating the minor
primarily as a subject of rights and not as a criminal, directing justice towards rehabilitation, not retaliation, ensuring
increased guarantees in the criminal trial of minors, avoiding stigmatization and maintaining family and social ties.

Preventive arrest may be justified by the need to prevent the commission of other crimes, to ensure the proper
conduct of the criminal trial or to prevent evasion from prosecution.

It must be demonstrated that there are no other less intrusive measures, such as: parental supervision, judicial
control or placement in an educational centre.

The application of the measure of preventive detention in the case of minors must be analysed through a double
legal filter: the necessity of the measure in a democratic society and its proportionality to the aim pursued. Both
conditions are imposed by national case law, international standards and, above all, by the fundamental principle of
ultima ratio in the deprivation of liberty of a child.

Necessity is justified only when it pursues a legitimate purpose and other less intrusive measures would not be
effective. Legitimate purposes recognized by law and case law include:

- Preventing the commission of new crimes by the minor (Nitd and Gradinaru, 2017, p. 344);

- Preventing evasion from criminal prosecution or trial;

- Maintaining public order seriously disturbed by the gravity of the act;

- Ensuring the proper conduct of the criminal trial, especially in cases with a risk of influencing witnesses or

destroying evidence.

- In the case of minors, necessity must be proven with a higher degree of concretization and individualization.

The mere gravity of the deed is not enough.

Regarding the proportionality of preventive arrest against a minor ordered under the conditions of art. 243 para. (2)
of the Romanian Criminal Procedure Code, the Constitutional Court, by Decision no. 438/2018 published in the Official
Gazette of Romania no. 942 of November 7, 2018, notes that, under the conditions of ensuring proportionality between
the effects that this measure may have on the personality and development of the minor and the purpose pursued,
preventive arrest may be ordered against a minor defendant whenever the judge of rights and freedoms (during the
criminal investigation), the preliminary chamber judge (in the preliminary chamber procedure) or the court before which
the case is pending (during the trial) considers it necessary. The possibility of ordering preventive arrest in the case of
minor offenders, provided for by the provisions of art. 243 para. (2) of the Romanian Criminal Procedure Code, appears
to be justified in relation to the purpose pursued by taking the preventive arrest measure, namely the carrying out of the
criminal investigation and the defense of public order and safety. Thus, as the Court has held in its case law, the
provisions of art. 1 para. (3) of the Romanian Constitution, according to which “Romania is a state governed by the rule of
law [...]", impose on the legislator the obligation to take measures to defend public order and safety, by adopting the
necessary legal instruments in order to reduce the criminal phenomenon, including juvenile delinquency, with the
exclusion of any regulations likely to encourage this phenomenon. Therefore, the legislator must ensure a fair balance
between the individual interest of the minor and the general interest of society to find and hold the perpetrators of the
crimes criminally liable and to prevent the attacks that may be brought to public order and safety, a balance that is
absolutely necessary for the purpose of defending constitutional values (Decision no. 44 of February 16, 2016 published
in the Official Gazette of Romania no. 305 of April 21st, 2016, par. 22) (Buneci, 2022, p. 308).

Proportionality implies a balance between the aim pursued and the restriction of the right to liberty. In this analysis,
the following must be taken into account:

- Duration of detention: must be minimal and justified, with periodic reviews.

- Age and maturity of the minor: adolescents in formation are extremely vulnerable psychologically.

- Possible alternative: if a less severe measure (e.g. judicial control, specialized supervision, educational

placement) can achieve the same purpose, then detention is not proportionate.

16



Interdisciplinary Journal of Research and Development

ISSN 2410-3411 (online) / ISSN 2313-058X (print) Vol 12 No 1§ 1/ June 2025

- Negative effects on development: detention can irreversibly affect the educational process and social

reintegration.

The European Court of Human Rights has shown, in cases such as Bouamar v. Belgium and Blokhin v. Russia
that the detention of a minor is not proportionate simply because it is legal, but must be proven by the lack of adequate
alternatives, the assessment of the child’s vulnerability, and the absence of institutional abuse.

Therefore, the application of the measure of preventive detention to minors must meet the imperative condition of
real necessity, be proportionate to the aim pursued, be exceptional and temporary and respect the best interests of the
child.

Any deviation from these requirements may amount to a violation of fundamental rights, attracting the responsibility
of the state.

3. Preventive Arrest of Minors

Preventive arrest is a preventive measure consisting of the deprivation of liberty in a place of detention, for a period
longer than the detention measure, of the defendant accused of committing a crime. The preventive arrest measure is a
measure of deprivation of liberty, ordered only by a judge, having an exceptional character and which involves the
deprivation of liberty of the defendant for a certain period of time, which leads to a serious infringement of the individual's
freedom.

This measure can be ordered only after the criminal action has been initiated, when the suspect becomes a
defendant, being a party to the criminal trial.

The measure can be ordered exclusively by the judge, depending on the procedural phase in which the case is:

- The judge of rights and freedoms during the criminal investigation;

- The preliminary chamber judge in the preliminary chamber procedure;

- The court of law, including the court of appeal, before which the case is pending, during the trial.

Atfter the first instance has delivered its judgment, until the appeal court has been notified, the judge may order,
upon request or ex officio, the preventive arrest measure for the convicted defendant - art. 399 para. (1) of the Romanian
Criminal Procedure Code.

The measure cannot be taken by the criminal investigation bodies or the prosecutor. The legislator's choice
regarding the competent judicial authority to order the deprivation of liberty is in line with the ECHR standards which
require the assessment of the preventive arrest measure by an independent and impartial magistrate from the outset, so
as to ensure effective guarantees against any possible abuse of power by officers who have powers to implement legal
provisions - European Court of Human Rights, Ladent v. Poland, judgment of December 7, 2010, para. 72.

The concept of minority is represented by the bio-physiological state of the individual up to 18 years of age, as well
as by the socio-legal state of the individual, comprising three periods: up to the age of 14, when the minor is not criminally
liable regardless of the seriousness of the act committed; the period between 14-16 years, when minors are criminally
liable if they have the discernment of the acts committed and the period between 16-18 years, when minors are not liable
unless they have the discernment of the acts committed. The liability of minors thus appears as a specialization of
criminal liability, a particularity that mainly aims at reducing the punishment and increasing the efficiency of educational
measures for the social reformation of the individual (Tanasescu, Tanasescu and Tanasescu, 2002, p. 647).

Towards minors who are criminally liable (minors who have reached the age of 16 and those between the ages of
14 and 16, if they committed the act with discernment), any of the preventive measures provided for adult defendants
may be taken, in compliance with the same conditions and for the same duration, but also with the additional requirement
in the case of detention and preventive arrest that the effects that the deprivation of liberty would have on their personality
and development should not be disproportionate to the purpose pursued by taking the measure (Tocan, 2017, p. 1140).

The measure of preventive arrest may be taken against a minor between 14-16 years of age if he is criminally
liable, the existence of discernment being proven based on the forensic psychiatric expertise (Brasov Court of Appeal,
criminal decision no. 4 of July 9, 2003, in C.P.J.P. 2003-2004, pp. 224-226) (Heghes, Schiopu& Damian, 2022, 296).

The direction of the minor’s activity reveals the particularities of aggression, some intentions being ephemeral, not
followed by serious prejudicial consequences, only the persistent ones producing dangerous consequences. The nature
of the motivations indicates the psychic origin of aggression (unmotivated, motivated, and pathological), as well as the
representation in the intellectual, volitional, executive act (Tanasescu, 2012, p. 149).

From our point of view, the judicial body must have certain data about the minor, namely the environment from
which he comes, his age, family situation, school situation, health status, personality, in order to be convinced that the
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preventive measure applied does not affect his physical, mental or moral development. Relevant in this regard is also the
evaluation report of the minor that can be requested from the probation service (Buneci, 2022, p. 309).

Psychological studies show that deprivation of liberty negatively affects the cognitive and emotional development
of minors, can induce trauma and reduce the chances of social reintegration. The prison environment can lead to relapse
and early social labeling.

During the execution of preventive arrest, minors are housed separately from adults, they are provided with
psychological assistance in order to reduce the negative effects of deprivation of liberty on their physical, mental or moral
development and, to the extent that it does not hinder the proper conduct of the criminal trial, they are ensured the
possibility of maintaining contact with persons with whom they have family relations or strong emotional ties, by
supplementing the right to visits, telephone or online conversations — art. 117 of Law no. 254 of July 19, 2013 on the
execution of sentences and custodial measures ordered by judicial bodies during criminal proceedings, published in the
Official Gazette no. 514 of August 14, 2013 with subsequent amendments and completions.

The measure of preventive detention of a minor defendant shall be notified to his/her legal representative or the
person in whose care the minor is. The text is in line with Article 5 of Directive 2013/48/EU on the right of access to a
lawyer in criminal proceedings and in European arrest warrant proceedings, as well as the right for a third person to be
informed upon deprivation of liberty and the right to communicate with third persons and with consular authorities while
deprived of liberty, which imposes on Member States the obligation to ensure that the holder of parental responsibility for
the child — a person who has not reached the age of 18 - is informed without delay of the deprivation of liberty and the
reasons for it, unless this would be contrary to the best interests of the child, in which case another appropriate adult shall
be informed (Tocan, 2017 p. 1141).

Therefore, if the preventive arrest of a minor is ordered, the judicial bodies are obliged to notify a family member,
the minor’s legal representative or the person in whose care the minor is.

During the trial, minors arrested on remand serve the preventive measure in detention centers or in Preventive
arrest centers, and upon reaching the age of 18, the arrested minor remains or is transferred to the detention center — art.
123 of Law no. 254/2013.

Placing a minor in a prison, in virtual isolation and without assistance from qualified personnel, cannot be
considered a measure pursuing an educational purpose (European Court of Human Rights Boumar v. Belgium, judgment
of 29 February 1988, parag. 52).

4, Conclusion

Preventive arrest of minors must remain an exceptional measure, justified only in extreme cases. Consistent application
of the principle of the best interests of the child, training of magistrates in juvenile justice, development of effective
alternatives to detention and systematic monitoring of detention conditions are essential.
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