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Abstract

"Interrogation of the arrested person" must initially distinguish between the two ways of imposing personal precautionary measures
that are provided by the Code of Criminal Procedure. The first way relates to cases when the person is arrested in flagrante delicto
or detained as a suspect for a crime since there are reasonable grounds to believe that there is a risk of leaving the country. In this
case, after arrest in flagrante delicto or after detention, when the prosecutor does not order the release of the person within 48
hours of the arrest or detention, they are obliged to request the validation of the measure in the court of the place where the arrest
or detention was carried out. Failure to comply with this deadline causes the arrest or detention to lose its effect and the person to
be released. In the evaluation session, the court performs two functions, firstly it verifies whether the arrest or detention was carried
out legally and secondly if there is a request from the prosecutor for the imposition of a precautionary measure, after verifying the
existence of the conditions and criteria required by law, it determines the precautionary measure. This trial, at both moments, at the
moment of evaluation as well as at the moment of determining the measure, is conducted with the participation of the prosecutor,
the detained or arrested person and their defense attorney, and during the trial both parties are guaranteed all procedural rights
recognized by law. Both parties, the prosecution and the defense, based on the principle of due process, have the equal right to
present their claims, present evidence and oppose to each other. The evidence obtained at this hearing is considered as obtained
at trial. In the second way, the prosecutor, after assessing that a precautionary measure should be determined for the person
against whom the investigations are being conducted in order to guarantee the precautionary needs, addresses the court with a
request to determine a personal precautionary measure. At this hearing, the prosecutor must present and prove to the court that
there exist the conditions and criteria for determining the precautionary measure

Keywords: Code of Criminal Procedure, Court, Prosecutor, Evidence, Legality

1. Introduction
1.1 The importance of implementing Article 248 of the Criminal Procedure Code.
Article 248 of the Criminal Procedure Code provides that:
1. The court shall interrogate the person for whom it has ordered arrest in prison or at home no later than three

days from the implementation of the measure. For other precautionary, coercive or prohibitory measures, the
court shall proceed with the interrogation within five days from the implementation of the measure. The
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defense has the right to be informed of the acts and to receive copies of them.

2. Through interrogation the court verifies the conditions and criteria for determining the measure and the
precautionary needs, provided for in Articles 228, 229 and 230 of this Code. When these conditions do not
exist, the court decides to revoke or replace the measure. Otherwise, the court decides to continue its
implementation. The court submits a reasoned decision within 48 hours.

3. The prosecutor and defense attorney participate in the interrogation of the arrested person, who are notified by
the court secretary.

4. During the court debate, the parties have the right to present evidence, with the exception of evidence with
witnesses.

5. When the interrogation of the arrested person must be conducted in the court of another district, the court
requires that the interrogation be conducted by a judge of that court.

But the ECHR, the Constitution and the Code of Criminal Procedure have as their essential requirement the
guarantee of the right to a due process of law as well as all other rights, of the individual against whom a criminal
procedure is conducted. Given that the second way of determining the precautionary measure aims to guarantee the
precautionary needs (and “deviates” from the right to a due process of law), in order for the person against whom a
measure has been determined to not be aware as it may make its execution impossible, the legislator, in order to protect
and guarantee that the freedoms of the person are not violated without a due process of law, has decided to determine a
second phase which is “supplementary” (the right to a due process of law is guaranteed) and “filtering” (it is verified
whether the conditions and precautionary needs on which the first decision was based exist or have changed) of the
secret session.

In order to understand the cases when Article 248 of the Code of Criminal Procedure "Interrogation of the arrested
person" is applied and its importance, first a distinction must be made between the two ways of determining personal
precautionary measures that the Code of Criminal Procedure has determined.

The first method relates to cases where a person has been arrested in flagrante delicto or detained as a suspect
for a crime, given that there are reasonable grounds to believe that there is a risk of leaving the country. In this case, after
arrest in flagrante delicto or after detention, when the prosecutor does not order release within 48 hours of the arrest or
detention, they are obliged to request evaluation of the measure in the court of the place where the arrest or detention
was carried out. Failure to comply with this deadline causes the arrest or detention to lose its effect and the person to be
released. In the evaluation session, the court performs two functions, firstly, it verifies whether the arrest or detention was
carried out legally and secondly, if there is a request from the prosecutor for the assignment of a precautionary measure,
after verifying the existence of the conditions and criteria required by law, it assigns the precautionary measure. This trial,
at both its moments, at the moment of evaluation as well as at the moment of determining the measure, is conducted with
the participation of the prosecutor, the detained or arrested person and the defense attorney, and during the trial both
parties are guaranteed all procedural rights recognized by law. Both parties, both the prosecution and the defense, based
on the principle of due process, have an equal right to present their claims, present evidence and oppose to each other.
The evidence taken at this session is considered to have been taken at trial.

In the second method, the prosecutor, after assessing that a precautionary measure should be imposed on the
person under investigation in order to guarantee the precautionary needs, addresses the court with a request to impose a
personal precautionary measure. In this session, the prosecutor must present and prove to the court that there exist the
conditions and criteria for imposing the precautionary measure. If the court verifies that the conditions and criteria for
imposing the precautionary measure exist from the data presented by the prosecutor, it makes a decision to impose the
measure. This is a “secret” procedure that aims to guarantee the precautionary needs, so that the person does not
become aware that a precautionary measure has been imposed on them, as it may make its execution impossible, they
may leave the country, and as such is not based on the principle of adversarial proceedings and does not guarantee the
fundamental rights that the person has to be heard before the court, to present their opposing claims.

1.2 The role of the court as supervisor of the implementation of the measure.

The interrogation of the arrested person stems from the Habeas Corpus principle, according to which the arrested
person must be heard by the judge. Through the interrogation, the court verifies the conditions for the implementation of
the measure and the precautionary needs. However, in this hearing session, unlike the session with only the presence of
the prosecutor who presents and proves to the court that the conditions and criteria for determining the precautionary
measure exist, in the hearing session the claims raised in the first session will be subject to the principle of adversarial
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proceedings and equality of arms. The defendant and their defense attorney have all the rights recognized by law to
object to the prosecutor's evidence and to present their own evidence. The purpose of the Article 248 hearing is not to
determine a precautionary measure by arrest, but to verify whether there exist the conditions and precautionary needs on
which the first decision was based. If the judge finds that the conditions and needs of the security determined in the first
decision exist, a record is kept which, after being signed by the parties, is attached to the trial file. Whereas in cases
where at the end of the hearing session the judge finds that the conditions and needs of the security do not exist or have
changed, at the request of the parties or on its own initiative, they decide to revoke or replace the measure.

In point 5 of Article 248 of the Criminal Procedure Code, the legislator has provided for the possibility that when the
interrogation of the arrested person must be carried out in the court of another district, the court shall request that the
interrogation be carried out by a judge of that court. This is an arrangement for practical reasons, since it may happen
that the arrested person, after the execution of the measure, is in the territory of another court other than the one that
ordered the measure, and since the questioning of the arrested person must be carried out within three days, compliance
with this deadline may become difficult. This may occur in cases where the person is arrested in a territory other than that
of the court that issued the decision or in cases where house arrest has been ordered and the house in which they are
staying is in the territory of another court.

The legislator links failure to comply with the 3-day deadline within which the court must interrogate the person for
whom it has ordered house arrest or prison arrest with the consequence of losing the effect of detention that was ordered
during the preliminary investigation. ( Article 261/2 of Code of Criminal Procedure)

1.3 Periodic review of the legality of arrest.

Since detention measures deprive a fundamental right such as personal liberty, even if the initial decision ordering a
detention measure was lawful, in accordance with the conditions and criteria laid down by law, after a reasonable period
of time the circumstances of the case may change and, as a result, a periodic review of the lawfulness of the deprivation
of the individual's liberty is necessary. Judicial review of the actions of the prosecution authority affecting the right to
personal liberty constitutes an essential element of the guarantee provided for in paragraph 3 of Article 5 of the
Convention against the possibility of arbitrary and unlawful exercise of powers by the prosecution authority ( ECtHR,
Schiesser v Switzerland, December 4, 1979).

The provisions of paragraph 4 of Article 5 of the Convention and paragraph 3 of Article 28 of the Constitution,
sanction the right of the individual, who has been assigned a precautionary measure, in particular that of arrest, to have
the opportunity not only to request and be heard in a court session by the court regarding the legality of the precautionary
measure assigned to them during the preliminary investigation, but also to have this right exercised continuously
periodically and at the shortest possible time intervals. ( ECtHR, Bezicheri v Italy, October 25, 1989, Hutchison Reid v
United Kingdom, 2003) The ECtHR has stated that: “The main purpose of these measures is to prevent arbitrary or
unjustified deprivation of liberty”. ( ECtHR, Castravet v Moldova, March 13, 2007.)

Although the continuation of the existence of reasonable suspicion is a sine qua non condition after a reasonable
period of time, this condition can no longer stand alone, therefore it is the duty of the prosecution (since it bears the
burden of proof) to prove to the court that the measure applied continues to be justified. The initial suspicion may
continue to be reasonable if the evidence presented on which it is based has a strong basis of certainty and probability to
the extent that it justifies both the decision to impose the measure of arrest and its continuation, but the review of the
legality of the continued application of the measure is an obligation of the court. The court, taking into account the
presumption of innocence, the presumption in favor of freedom, the exceptional nature of the deprivation of liberty, as
well as evaluating the other circumstances presented by the prosecution, must assess and decide whether the continued
application of the measure is justified or not. Taking into account also the criterion of proportionality, whether the purpose
of the needs of security can be achieved through other measures without the need to continue the measure of arrest; it is
necessary to assign another, more appropriate measure to the defendant that guarantees both the rights of the individual
and the security needs.

In Jecius v Lithuania ( ECHR Jecius v Lithuania ,2000.) the only reasons given for the detention of the defendant
awaiting trial were the seriousness of the offence and the strength of the evidence against him in the case file. The court
ruled that the suspicion against the defendant of having committed murder could have justified his initial detention, but not
his detention for almost fifteen months, especially when the suspicion was verified, proved unconvincing by the court
which acquitted the defendant and consequently found his detention excessive.

It is the duty of the proceeding authority to prove that the continuation of the arrest measure is truly justified;
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otherwise, another measure must be imposed on the defendant that guarantees both the security needs and also
respects the rights of the person. The continuation of the precautionary measure of arrest can be justified only if it can be
proven that there are necessary and sufficient reasons that justify the continuation of the measure. The hearing on the
legality of the continuation of the arrest measure must be conducted while respecting the right to a fair trial and, in this
regard, is based on the principle of adversarial proceedings and equality of arms. The proceeding authority has the
burden of proof to prove that the continuation of the application of the arrest measure is justified.

For this purpose, the legislator has established in the Criminal Procedure Code a provision of a special nature
which aims to subject the existence of the legality of the continuation of precautionary measures with arrest to mandatory
periodic verification through the court.

The legislator has decided that the periodic review of the legality of the extension of the detention measure should
be carried out every two months from the implementation of the detention decision. Given that the ECtHR (ECtHR,
Bezicheri v Italy, October 25, 1989) has also emphasized that “the intervals for reviewing decisions to extend detention
should be relatively short’, | believe that the two-month interval set by the Albanian legislator is also fair and in line with
the requirements of the Convention.

2. Terms of Pre-Trial Detention Measures

While taking into account the requirements of the Convention and the Constitution for the right of the individual to be tried
within a prompt and reasonable time, the legislator has defined in the Code of Criminal Procedure, as a guarantee for the
protection of the rights of the defendant, the terms of pre-trial detention. These terms aim to avoid delays, inaction or lack
of diligence (to carry out the relevant procedural actions within reasonable time limits) so that both the investigation and
the trial of the case are completed within a reasonable time but always no later than the maximum time provided for in the
law. “The court is obliged to take into account these terms, which are peremptory in their maximum duration and not to
make other assessments that lead it to exceed them.”( Decision of the Criminal Chamber of the Supreme Court No.187,
dated 06.07.2000.).

2.1 Pre-trial detention time limits.

Referring to Article 250 of the Criminal Procedure Code, which deals with the calculation of the time limits for the duration
of measures in point 1 thereof, the legislator has determined that:

“effects of pre-trial detention begin to count from the moment of arrest or detention”

“when the defendant is detained for another criminal offense, the effects of the measure begin to count from the day on
which the decision is notified”

“when several decisions imposing the same measure for the same fact have been issued against a defendant, the
deadlines begin to count from the day on which the first one was implemented or notified”

The legislator has determined in Article 263 of the Code of Criminal Procedure the terms of pre-trial detention for
each level of proceedings, depending on the type or sanction of the criminal offense for which the defendants are
accused. This article provides that:

1. Pre-trial detention loses its effect if the following deadlines have passed since the beginning of its
implementation, without the documents being submitted to the court:
three months, when proceeding for a criminal offense;
six months, when proceeding for crimes punishable by a maximum of ten years in prison;

c. twelve months, when proceeding for crimes punishable by a maximum of not less than ten years of
imprisonment or life imprisonment.
2. Pre-trial detention loses its effect if the following deadlines have passed from the day the documents were
submitted to the court, without a first-instance conviction being issued:
a. two months, when proceeding for a criminal offense;
b.  nine months, when proceeding for crimes punishable by a maximum of ten years imprisonment;
c. twelve months, when proceeding for crimes punishable by a maximum of not less than ten years of
imprisonment or life imprisonment.
3. Pre-trial detention loses its effect if, from the day that the sentencing decision has been given from the first
instance, the following deadlines have passed without the sentencing decision being issued by the court of
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appeal:
two months, when proceeding for a criminal offense;
six months, when proceeding for crimes punishable by a maximum of ten years in prison;

c. nine months, when proceeding for crimes punishable by a maximum of not less than ten years of
imprisonment or life imprisonment.

4. In the case where the decision is overturned by the Supreme Court and the case is sent to the court of first
instance or appeal, as well as when the decision is overturned by the court of appeal and sent to the court of
first instance, from the day of the issuance of the decision of the Supreme Court or appeal, the deadlines
provided for each level of the proceedings begin again.

5. In the event of the defendant's escape from pre-trial detention, the time limits begin to run again from the
moment he is re-detained.

6. The total duration of detention, taking into account the extension provided for in Article 264, paragraph 2, may
not exceed these deadlines:

a. ten months, when proceeding for a criminal offense;

b. two years, when proceeding for crimes punishable by a maximum of ten years in prison;

c. three years, when proceeding for crimes punishable by a maximum of not less than ten years of imprisonment
or life imprisonment.

7. When, at the end of the pre-trial detention period, the prosecutor communicates to the defendant a new
charge, for which longer pre-trial detention periods are foreseen than those of the first charge, he requests the
court to set the new pre-trial detention period. The court decides in a court session after having heard the
parties.

8. When the new charge is related to a new fact that was not known at the beginning of the proceedings, the
court sets a new deadline, which begins to be calculated from the beginning, while when only the legal
qualification of the criminal offense changes, the court sets the precautionary measure and the beginning of
the calculation of the deadline is that of the previous.

In Article 264, point 3 of the Criminal Procedure Code, it is determined that "the duration of pre-trial detention

cannot exceed half of the maximum penalty provided for the criminal offense being prosecuted”.

For a correct interpretation of these articles, to understand how the provision of Article 264, point 3 of the Code of
Criminal Procedure stands in relation to the total duration of pre-trial detention, which is provided for in Article 263/6 of the
Code of Criminal Procedure, the Joint Panels of the Supreme Court have reached the unifying conclusion that: “Article
263/6 of the Code of Criminal Procedure is a general provision, which determines the total duration of pre-trial detention
according to the categories of criminal offenses. A special limitation has been placed on this provision, which is related to
the specific criminal offense for which the defendant is accused and is detained. In these cases, although the maximum
term allows it, the duration of pre-trial detention cannot exceed 1/2 of the maximum sentence provided for by the criminal
offense. Based on this, the Panels reach the conclusion that the duration of pre-trial detention cannot exceed 1/2 of the
maximum sentence provided for the criminal offence for which proceedings are being carried out, even though the total
term set out in Article 263 of the Code of Criminal Procedure allows detention beyond this period. This is most evident in
cases of criminal misdemeanours, where although the total term can be up to ten months of detention, the specific
provisions themselves provide for lower prison sentences, which are applied at %z less than the total term set out in Article
263 of the Code of Criminal Procedudure ( Unifying Decision of the Joint Panels of the Supreme Court No.06, dated
11.11.2003)

The legislator has provided in point 4 of article 263 of the Code of Criminal Procedure that the periods of detention
provided for each level of proceedings shall resume when the decision is quashed by the Supreme Court or the court of
appeal and the case is sent for retrial, as the case may be, to the court of first instance or of appeal. In a retrial, the
periods of detention may not resume if the total duration has been fully consumed. In other cases, the period of detention
shall resume for each level of proceedings, provided that the total duration of detention is not exceeded. When the case
is returned for retrial, regardless of the periods of detention provided by law for each stage of the trial, these periods shall
no longer be calculated from the beginning as their arithmetic sum, but the unconsumed part of the total period of
detention shall remain at the disposal of the court. ( Unifying Decision of the Joint Panels of the Supreme Court No.06,
dated 11.11.2003)

The prosecuting body must act with “special diligence” in investigating and adjudicating the case with the aim of
resolving it within a quick and reasonable timeframe, and not have as a reference point the maximum terms of detention
according to the stages of the proceedings.
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The Criminal Chamber of the Supreme Court (Decision of the Criminal Chamber of the Supreme Court No.21,
dated 02.02.2011) considers that, “...except for cases of suspension of the period of pre-trial detention strictly provided for
in Article 265 of the Code of Criminal Procedure, any other period of pre-trial detention is included in the calculation of the
periods of extension of pre-trial detention, set out in Article 263 of the Code of Criminal Procedure....In cases where the
trial has resumed after the division of cases or the transfer of the case for trial to the competent court, the periods of
duration of pre-trial detention will continue to count according to the levels of proceedings (Article 263 of the Code of
Criminal Procedure), excluding of course cases of suspension of these periods under Article 265 of the Code of Criminal
Procedure.

In the event of the escape of the defendant against whom the precautionary measure “house arrest” or “prison
arrest” has been imposed, the deadlines begin to count again from the moment in which they are detained again. In this
case, the defendant commits the criminal offense of leaving the place of residence, provided for by Article 323/1 of the
Criminal Code. When the defendant against whom the court had imposed the measure of “house arrest” has escaped,
the prosecutor must request the court to replace the measure of “house arrest” with the measure of “prison arrest”.

When, at the end of the pre-trial detention period, the prosecutor changes the legal qualification of the criminal
offense, for which longer terms of imprisonment are foreseen than those of the first charge, he requests the court to set a
new term of non-custodial sentence. In this case, the court sets the precautionary measure and the beginning of the
calculation of the term is that of the previous precautionary measure.

Whereas in cases where, at the end of the detention, the prosecutor communicates to the defendant a new charge
related to a new fact that was not known at the beginning of the proceedings, the court sets a new term that begins to be
calculated from the beginning.

2.2 Suspension of detention periods.

Since the fulfilment of the deadlines results in the loss of the effect of pre-trial detention, in practice, defense attorneys
and defendants often, through illegal actions and requests, aim to delay the judicial process in order to fulfil these
deadlines. In order to avoid such speculative actions, the legislator has provided in Article 265 of the Code of Criminal
Procedure the suspension of the deadlines of pre-trial detention.

The deadlines provided for in Article 263 are suspended by a court decision that can be appealed:

a) For the time that the trial is suspended or postponed due to unfair actions or requests made by the defendant
or their defense attorney, except in cases where the request is made for obtaining evidence;

b) b) For the time that the trial is suspended or postponed due to the failure to appear or the departure of one or
more defense attorneys, which leaves one or more defendants without assistance.

From the interpretation of the provision derives that:

- Suspension of pre-trial detention periods is decided only for reasons related to the behaviour (unfair actions or
requests) of the defendants or their defense attorneys and not those of the prosecution or the court.

- The court must necessarily express itself with a reasoned decision, and it does this when it postpones the
court session. This decision must be notified to the parties in the process, especially the defendant who did
not participate in the session where the suspension of the detention terms was decided, in order to
"effectively" exercise the right to appeal recognized by the law.

- Against the decision suspending the terms of detention, since this is an intermediate decision, an appeal may
be filed separately (not with the final decision) to the highest court in order to guarantee that the terms of
detention have been suspended for the reasons expressly specified in the law. The deadline for appealing
against the decision of suspension is 10 days, starting from the day after the announcement or notification of
the decision. The appeal against the decision itself does not suspend the trial of the case on the merits. (
Unifying Decision of the Joint Panels of the Supreme Court No.06, dated 11.11.2003.)

2.3 Extension of pre-trial detention

In Article 264 of the Code of Criminal Procedure, the legislator has provided for the possibility of extending pre-trial
detention periods. Pre-trial detention periods can be extended in two cases:
e At any phase and stage of the proceedings, when the expert examination of the defendant's mental state is
decided.
In this case, the pre-trial detention period is extended for the time set for the expert examination. The extension is
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decided by the court upon the request of the prosecutor, after the defense counsel has been heard. The decision may be
appealed to the court of appeal or directly to the Supreme Court.

e During preliminary investigations, for pre-trial detention periods that are about to expire, when there are

important security needs and particularly complex verifications make this extension necessary.

The request is made by the prosecutor and is reviewed by the court, which makes a decision after hearing the
prosecutor and the defense attorney. The extension can be made only once and cannot be more than three months.

From the content of this provision there derives that the prosecutor's request is made to the court before the pre-
trial detention periods have expired and not after the expiration of these periods, as the legislator has used the phrase
"extension of pre-trial detention periods that are about to expire". The Criminal Panel of the Supreme Court (Decision of
the Criminal Chamber of the Supreme Court No. 243 dated 06.05.2009) in a practical case has found that: “Both trial
courts acted in violation of these obligations when on 20.01.2009 they granted a three-month extension of pre-trial
detention for the defendant A. Sh. with retroactive effect, while the pre-trial detention period for the defendant had already
ended on 16.08.2008, thus legitimizing the illegal stay of this defendant in pre-trial detention... ... The courts, when
examining the request for termination of pre-trial detention periods for this legal reason, have the procedural obligation to
verify whether or not 12 months have passed from the date of execution of the precautionary measure and whether or not
the acts have been sent to the court. If this deadline has been met and the acts have not been sent to the court, any
decision-making contrary to the loss of the effect of pre-trial detention is unlawful and seriously violates fundamental
rights and freedoms. of the individual protected by the ECHR and the Constitution of Albania.”

To extend the pre-trial detention period that is about to expire, the prosecutor must prove to the court that there are
simultaneously two important circumstances that make this extension necessary, which are:

1. Important precautionary needs

Precautionary needs are those determined in the court decision that has determined the measure of pre-trial
detention, which in the circumstances of the case are of great importance and for this reason the court must extend the
pre-trial detention periods in order to remove the possibility of the detainee endangering evidence, fleeing or committing
other criminal offenses. Precautionary needs are usually important when the degree of danger of the offense or the
defendant is assessed as very high and two or three of the precautionary needs exist simultaneously.

2. Particularly complex verifications

Verifications will be considered particularly complex in cases where the case is extremely complex due to the
nature of the criminal offense, the extraordinary scope of the case, the extremely large volume of documentation to be
reviewed, the large number of persons to be interrogated, some of whom are located abroad, etc.

If the extension of pre-trial detention periods is made for reasons other than those specified by the legislator, we
have a violation of the individual's constitutional rights and freedoms, as the continued deprivation of their liberty is
unlawful and arbitrary.

3. Conclusions and Recommendations

Since “prison arrest” is the most serious measure with psychological, social and economic consequences, it should be
applied only in exceptional cases, when any other measure is inappropriate. In any case, when the imposition of the
measure “prison arrest” is requested, the court should start the examination from the “presumption in favor of freedom”,
that this measure should not be imposed on the person. Based on this presumption, the court should request from the
prosecution the evidence on which the request is based and examine “thoroughly” whether the evidence presented
creates the conviction that due to the specific circumstances of the case and the evidence presented, the imposition of
prison arrest is absolutely justified and in accordance with the criminal procedural law.

House arrest is the measure with the greatest coercive power after prison arrest and as such it is imposed when
security needs can be met even without the person's detention being necessary, as well as in cases where the request
for the imposition of prison arrest is made for one of the subjects of Article 230, point 2 of the Criminal Procedure Code,
for whom the legislator has determined a certain "immunity" to prison arrest. Unlike the measure of prison arrest for which
the legislator has determined special criteria for its imposition, for house arrest the legislator requires that the court, in
imposing it, adhere to the general criteria for the imposition of precautionary measures, suitability, fair ratio, and to take
into account continuity, repetition and mitigating or aggravating circumstances provided for in the Criminal Code.

Changing the general basic condition required for the imposition of precautionary measures from “reasonable
suspicion based on evidence” to “significant indications of guilt’, | believe is “constitutionally wrong” and would
consequently constitute a serious risk of violation of individual freedoms and rights. The Convention and the Constitution
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sanction that individual freedom may be removed or restricted only when there is “reasonable suspicion” and not
“significant indications”. Even the jurisprudence of the ECtHR, regarding ‘reasonable suspicion”, has determined that
“indications” cannot constitute a sufficient basis to accept that there is “reasonable suspicion”.

The use of the phrase "significant indications" leaves room for and creates great opportunities for arbitrariness and
violations of individual freedoms and rights, which is why | am against such changes as the draft law provides.

In the case where the prosecutor requests the court to replace the precautionary measure from “prison arrest” to
“house arrest” because they find that the security needs have been alleviated, | believe that the court should accept the
prosecutor’s request for the replacement of the measure. The court should accept the replacement of “prison arrest” with
“house arrest” also in cases where the request is made by the defendant and the prosecutor agrees in the hearing.

Regarding the "property guarantee", since it is an alternative measure to prison arrest, which aims to ensure the
appearance of the defendant in the procedural body whenever requested by them, without the defendant being required
to be subject to the precautionary measure of prison arrest, | think that it should be applied more in practice. Given the
high risk that some criminal offenses have, | think that the legislator should sanction the prohibition of the application of
property guarantee for them.

One of the important procedural guarantees for precautionary measures with arrest is the interrogation of the
arrested person (Article 248 of the Criminal Procedure Code) which stems from the Habeas Corpus principle according to
which the arrested person must be heard by the judge. The hearing of Article 248 does not aim to impose a precautionary
measure with arrest, but to verify whether the conditions and needs of the security on which the first “secret” decision was
based exist and as such it is based on the principles of “adversariality” and “equality of arms”. In cases where at the end
of the hearing the judge finds that the conditions and needs of the security do not exist or have changed, at the request of
the parties or ex officio decides to revoke or replace the measure.

The continuation of the precautionary measure of arrest can only be justified if it is proven that there are necessary
and sufficient reasons that justify the continuation of the measure. For this purpose, it is necessary that the
implementation of the measures of arrest be subject to periodic review every two months as provided for in Article 246,
point 6 of the Code of Criminal Procedure. The review session regarding the legality of the continuation of the measure of
arrest must be conducted while respecting the right to a fair legal process and in this regard is based on the principle of
“adversariality” and “equality of arms”. The prosecutor must provide evidence of special care in relation to the handling of
the case and not display passive “behaviour”, and for this reason it is necessary for the court to analyze this aspect as
well. The longer the passivity lasts, the greater the risk of the arbitrary continuation of the deprivation of liberty increases.
The court’s review of the due diligence/due care of the case must be not merely “formal” but also “substantive”. The
periodic review of the lawfulness of the arrest must extend beyond the initial reasons and grounds that justified the
measure and must also include the current status of these grounds in relation to the time that has passed, the actions of
the procedural body and the importance they have acquired following the discovery of new facts or evidence that may
“decrease” or “increase” their importance.

In Albanian legislation, it is important that in every case where the imposition of a precautionary measure against a
minor is required, “priority” is given to other/alternative measures, different from arrest measures, while in cases where
the specific circumstances of the case are such that “oblige/impose” the court to impose a precautionary measure with
arrest on the minor, “priority” must necessarily be given to house arrest. In every case, the court must analyze and
evaluate every circumstance of the case, both for the criminal offense and for the minor, especially their age, physical
and mental well-being, development, capacities, family, economic and social circumstances. It is important in every case
that the court also takes into consideration the assessment of the psychologist or other data on the minor’s life from
persons in their close social or family circle.

In order for the standards set out in international legal acts to be implemented in Albanian legislation, regarding the
determination of precautionary measures, it is necessary that in every case the prosecuting authorities respect and apply
“specific/strict” criteria for the determination of precautionary measures with arrest, especially for arrest in prison, which
can and should be imposed only for a certain category of criminal offenses with high social risk.
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