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Abstract

This paper treats the institute of criminal irresponsibility due to the mental state and the imposition of medical
measures in the Albanian and Italian legal systems, in the light of the jurisprudence of the European Court of Human
Rights. The analysis focuses on the legal and medical criteria of irresponsibility, the role of psychiatric expertise, as well
as procedural issues related to judicial competence for the imposition and revocation of medical measures. A
comparative method identifies the similarities and differences between Albanian and Italian legislation, as well as the
impact of ECtHR standards on the interpretation of these institutions. The paper concludes that the Albanian legislation
needs normative clarification and improvement of procedural mechanisms regarding the criminal treatment of persons
with mental disorders.
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1. Introduction

Criminal responsibility is one of the fundamental principles of criminal law and is closely linked to the
individual's capacity to understand and control their actions. When a person suffers from a mental
disorder that significantly impairs these capacities, the legal system may exclude criminal liability and
apply medical measures aimed at treatment and the protection of society. The regulation of criminal
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irresponsibility due to mental condition therefore represents an important intersection between
criminal law, psychiatry, and human rights.

The assessment of criminal irresponsibility raises complex legal and procedural questions
concerning the criteria used to determine mental incapacity, the role of psychiatric expertise, and the
judicial safeguards that must accompany decisions restricting personal liberty. These issues have
become increasingly significant in light of the standards developed by the European Court of Human
Rights, which requires that any deprivation of liberty based on mental disorder be supported by
objective medical evidence and subject to effective judicial review.

This paper examines the legal framework governing criminal irresponsibility due to mental
disorder and the imposition of medical measures in Albania, comparing it with the Italian legal system
and the standards established by the European Court of Human Rights. Through a comparative and
jurisprudential analysis, the study seeks to identify existing challenges, evaluate the adequacy of
current procedural mechanisms, and propose recommendations for improving the Albanian legal
framework.

2. Methods

The methodology employed in this study is primarily based on the doctrinal legal method, the
comparative method, and case law analysis. Through the doctrinal approach, the study examines and
interprets the Albanian and Italian legal provisions governing criminal irresponsibility due to mental
disorder and the application of medical measures. The Albanian and Italian systems are chosen first
because the Albanian legal system has undergone some reforms in its legal system which has affected
also this institution and on the other side we compare it with Italian System due to the historical
impact that Italian legislation has had in the Albanian Criminal law and the fact that criminal
irresponsibility due to mental disorder has long been developed by Italian legislation and judicial
practice. The legal base which norms the institution in two legal system will be analyzed focusing on
the criminal and Procedural codes of these two states and also secondary mental health legislation
which gives definitions of the mental disorder is part of the work to give the definition of the concepts
on mental disorder and how these persons are treated after that from criminal law.

The comparative method is used to identify similarities and differences between the Albanian and
Italian legal systems and to assess the influence of the jurisprudence of the European Court of Human
Rights on the interpretation of these legal institutions. ECHR case law is a focal point to understand
weather these two states has incorporated the legislation and it judicial case law in accordance with
the standard’s stated in some of the key case laws of the ECHR. Furthermore, the study applies case law
analysis through the examination of decisions of the Supreme Court of Albania, the Italian Court of
Cassation, and the European Court of Human Rights. The judicial decisions included in the analysis
were selected based on their relevance to the research topic. Priority was given to leading and
authoritative judgments that interpret the concept of criminal irresponsibility due to mental disorder,
clarify the standards governing psychiatric expert evidence, address the imposition and review of
medical security measures, or establish important procedural and human rights guarantees.

Although doctrinal sources are considered throughout the study, particular emphasis is placed on
judicial practice because the application of criminal irresponsibility due to mental disorder has
generated significant practical challenges within Albanian courts. Consequently, the analysis of
Albanian case law is complemented by the jurisprudence of the Italian Court of Cassation and the
European Court of Human Rights in order to identify best practices and formulate recommendations
for improving the Albanian legal framework.

Historical and critical-evaluative methods are also employed to explore the evolution of the
institution of criminal irresponsibility and to identify normative and procedural shortcomings,
ultimately providing recommendations for improving the Albanian legal framework.
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3. The Concept of Irresponsibility in Criminal Law

In the Criminal Code of the Republic of Albania, criminal liability includes a whole set of objective and
subjective components. Criminal law doctrine and jurisprudence have developed the concept of
elements of the criminal offense, all of which must be present for conduct to constitute a criminal
offense.

Chapter II of the Criminal Code (Articles 12-21), regulates the institution of criminal
responsibility. These provisions provide for the basic elements of criminal responsibility, related to
both the objective and subjective aspects of the criminal offense, such as: age for criminal
responsibility, causal link between action and consequence, guilt, as well as grounds excluding criminal
responsibility. In addition to defining the elements of the criminal offense, without the existence of
which no criminal act can be spoken, the lawmaker has also foreseen specific cases that exempt the
perpetrator from criminal responsibility, despite the existence of an objectively illegal action.

Articles 17-21 regulate the circumstances in which, although a criminal act has been committed,
the perpetrator is not prosecuted due to the existence of circumstances that exclude criminal liability.

Two constituent elements are particularly relevant: the offender and the subjective element of the
criminal offense. For an individual to be considered criminally responsible, he or she must meet two
basic conditions: have the age required by law and possess the mental capacity to understand and
control his or her behavior. The Albanian legislature has determined that criminal liability begins at the
age of 14 for crimes and 16 for criminal contraventions!. (Criminal Code of Republic of Albania, 1995)

On the other hand, the mental state determines whether the individual is capable to understand
the nature and consequences of his actions, as well as whether he has acted voluntarily. This
psychological relationship between the offender and the act committed, constitutes what in criminal
law is known as the subjective element of the criminal offense.

Turning to the Italian Criminal Code, it can be observed that a detailed regulation is made
regarding the irresponsibility of the individual. Article 85 provides requirements for criminal
responsibility related to the ability to understand the unlawfulness of one's conduct and perceive the
consequences that may follow and the second element the ability to control his or her actions. The
Italian Code of Criminal Procedure expressly criminalizes the responsibility of a person who through
his actions causes a person to be incapable of understanding in order for the latter to commit a criminal
offense, regardless of whether the latter has given his consent to such a fact or not.2 (Italian Criminal
Code, 1993).

Other provisions deal with criminal irresponsibility due to mental state. Specifically, Article 88 of
the Italian Criminal Code provides for the irresponsibility of the person resulting from mental
disorders that completely eliminate the individual's capacity to understand or to control his or her
conduct.

Various conditions may impair an individual's mental capacity, but in the interest of criminal law,
only those conditions that completely eliminate the ability to understand or control behavior appear. In
the absence of this element, one cannot talk about the existence of guilt, and consequently also about
criminal responsibility.

One of the grounds provided by law is related to mental disorders. When the individual is in such
a mental state that seriously impairs the individual's mental functioning and the elimination of the
ability to understand or control his actions, the subjective element of the criminal offense is missing
and the person is exempt from criminal responsibility.

A comparison of the Albanian and Italian legal systems reveals, there are striking similarities,
which stem from the historical influence that the Italian system has had on Albanian criminal law.
However, the Italian legislation provides a more comprehensive regulation of the institution of criminal
irresponsibility, both in the general part and in the special provisions of the Criminal Code.

! Albanian Criminal Code se article 143/3
2 [talian Criminal Code, Article 86,613 and 728
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4. Verification of the Defendant's Irresponsibility - Criteria Used

A fundamental principle of criminal law is that criminal responsibility is presumed, whereas criminal
irresponsibility must be established. The institution of criminal irresponsibility is regulated in some
provisions of the Criminal Code of the Republic of Albania and applies in cases involving age, lack of
causal link, lack of guilt, mental state, self-defense, state of necessity etc.

In cases of age and mental disorder, irresponsibility is directly related to the subjective element of
the criminal offence. Criminal law provides that no person may be punished unless the offense was
committed with guilt, in the form of intent or negligence. (Criminal Code of Republic of Albania, 1995).
Consequently, the absence of guilt excludes the criminal responsibility of the individual.

The concept of "guilt" refers to the mental state of the perpetrator at the moment of committing
the criminal offense and consists of two basic elements: the intellectual element and the volitional
element. The intellectual element concerns the person's ability to understand the nature and
consequences of his or her actions, whereas the volitional element concerns the ability to control and
direct one's conduct.

In the case of minors3 (Criminal Code of Republic of Albania, 1995) or persons suffering from
mental disorders that deprive the individual of the capacity to understand or control behavior, the
intellectual and volitional elements of guilt are absent. Under these conditions, the individual cannot be
considered criminally responsible, as one of the constituent elements of the criminal offence is missing.

The concept of criminal responsibility in relation to mental disorder has deep historical roots.
During the 13th century, Henry de Bracton developed the concept of "mens rea" during his analyses of
mental incapacity and its legal consequences (Bratton H., 1994). Even before the development of
forensic psychiatry as a medical discipline, philosophers and jurists had elaborated what was known as
the “madness test”, which aimed to determine whether the author had the ability to understand the
nature of his behavior.

A cornerstone of the insanity defense is the “M'Naghten Rule” of 1843, which raised the
defendant's defense on the basis of mental state, where in the concrete case the accused Mc Naughtn
had killed the British Secretary General mistakenly believing that he was the Prime Minister, under the
conviction that the latter was planning the murder of the accused. The jury concluded that, due to his
mental state, he could not be subjected to criminal punishment and had to be treated in a psychiatric
institution.

Subsequently, the House of Lords formulated the criteria known as the "McNaughton Rules",
according to which criminal irresponsibility exists when it is proven that:

1. At the time of the commission of the work the author suffered from a mental illness which
affected his ability to understand the nature of his actions; or

2. although he understood the act he performed, he was unable to comprehend its illegality.
(European Commision, 2005)

In the Albanian legislation, irresponsibility due to mental state is provided for in Article 17 of the
Criminal Code. This provision stipulates that the person who, at the time of committing the criminal
offense, was in a state of mental incapacity due to a psychic or neuropsychic disorder that has brought
about the disruption of the mental balance, is not held criminally responsible.

Article 17 contains two basic criteria for exemption from criminal liability: the medical criterion
and the legal criterion. The legislature has opted for a combined system, whereby both criteria must be
cumulatively proven to make criminal irresponsibility applicable.

4.1 Medical criteria
Medical criteria refer to the existence and presence of a neuropsychic disease or disorder. Mental

disorder is an essential disorder of thought, perception, orientation, or memory that impairs a person's
behavior, judgment, capacity to recognize reality, or ability to meet the demands of life, which makes

8 Article 12, Under 14 years of age for crimes and under 16 years of age for criminal contraventions
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him or her mentally ill, or mentally retarded, when accompanied by pathological or seriously
irresponsible aggressive behavior4. (Law no. 44/2012 "On Mental Health", 2012)

It cannot be said that there is an exhaustive list of diseases that can cause such a condition in the
individual. According to the World Health Organization (WHO), a variety of mental disorders are
identified, including anxiety disorders, depression, bipolar disorder, post-traumatic stress disorder,
schizophrenia, eating disorders (anorexia and bulimia nervosa), abnormal behaviors, anti-social
disorders, and non-developmental disorders. (World Health Organization, 2025)

The medical criterion, according to the Albanian legislation, refers only to the pathological causes
that bring about the elimination or decrease of the mental balance. Consequently, the Albanian
legislation does not exempt from criminal liability persons who have committed the criminal offense
under the effect of alcohol or narcotics, even in cases where these substances have brought about a
significant decrease in the mental balance. Article 18 of the Criminal Code expressly provides that
drunkenness does not constitute grounds for exemption from criminal responsibility, regardless of
whether it has led to a decrease or a deprivation of the ability to understand and control actions. If we
refer to the Italian legislation this institute has a more detailed regulation5. (Italian Criminal Code,
1993)

Article 88 of the Italian Criminal Code provides for irresponsibility due to the mental state that
has led to the elimination of the ability to understand or control behavior. In Italian practice, in certain
cases, with pathological conditions, the commission of a criminal offense under the influence of alcohol
or narcotic substances is equated, when these have caused such a condition that eliminates the psychic
ability of the perpetrator.

In a similar reflection, it seems to have been made in the draft law on the Criminal Code that is
intended to be adopted in the Republic of Albania (Draft Criminal Code Art. 41, 2026).

If we consider the jurisprudence of the Court of Cassation of Italy, the (Italy, Court of Cassation,
2013) concept of “disease” is not limited to classical psychiatric pathologies, but may also include
personality disorders or other psychic abnormalities, provided that they have such intensity and
endurance as to significantly affect the individual's ability to understand or control his behavior. It also
requires the existence of an etiological link between mental disorder and criminal behavior. It also
requires the existence of an etiological link between mental disorder and criminal behavior.

In relation to the Albanian system, the Italian system represents a more advanced development of
forensic psychiatric analysis and a broader jurisprudential treatment regarding irresponsibility as a
result of mental disorders.

The medical criterion belongs to a special scientific field, the identification of which is realized
through forensic expertise. For this reason, it is necessary to appoint experts to identify the existence of
the mental disorder and the impact it has had on the mental state of the individual at the time of
committing the criminal offense. Such a position is also reflected in the practice of the Supreme Court of
the Republic of Albania, which in the unanimous decision no. 00 - 2023 - 2241 of the Decision (312),
has emphasized that "psychic or neuropsychic disturbance that has completely disrupted or decreased
the mental balance, is not a condition that can be resolved by the justice bodies, because the latter are not
qualified to ascertain the irresponsibility of the individual (...) For this reason, the appointment of an
expert and his opinion are essential. (Unified Desicion of High Court of Rep.Albania, 2023)

The case law of the European Court of Human Rights has also set important standards regarding
the verification of mental disorders. The ECHR has stressed that the existence of a mental illness or
disorder must be proven through objective, reliable and current expertise. According to its
jurisprudence, the restriction of a person's freedom due to mental state is justified only when certain
essential conditions are met: the existence of an objective medical expertise; the presence of a mental
disorder justifying the restrictive measure; and the continuity of this disorder during the time of
isolation. (WINTERWERP v. THE NETHERLANDS, § 57 - 61, 1979) and (HUTCHISON REID v. THE
UNITED KINGDOM, 2003). In this sense, the verification of the medical criterion is carried out through

4 Law no. 44/2012 “On Mental Health, see article 3/2
5 Italian Criminal Code see article 88,89, 93 and 94
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forensic expertise, which is the main scientific instrument for the diagnosis and evaluation of the
mental state of the individual.

4.2 Legal criteria

The second criterion of irresponsibility is the legal criterion, which is related to the defendant's ability
to understand the nature and consequences of his actions, as well as to control behavior in accordance
with this understanding. This criterion includes two basic components: the intellectual element, related
to the ability to perceive the reality and illegality of the action, and the volatile element, related to the
ability to orient the will and to choose whether or not to take criminal action.

In this context, the issue of the relationship between the legal and the medical criterion arises.
Although the existence of a mental disorder is proven through psychiatric expertise, the final
assessment on the existence or not of criminal irresponsibility remains the exclusive attribute of the
court. It is the court that, in analyzing the totality of the evidence administered in the process, must
conclude whether the person, at the time of committing the criminal offense, was actually able to
understand and control his behavior.

In Albanian judicial practice, it is often found that questions asked by experts are formulated in
such a way that experts express themselves not only on the existence of the mental disorder, but also
on the individual's own legal responsibility. In some cases, experts have concluded that the person
"was mentally incapacitated to understand his actions", directly affecting an assessment pertaining to
the jurisdiction of the court. Such an approach is problematic, as criminal liability is a legal concept and
not a medical one.

Despite the importance of the expert test, it has no default value and does not automatically
prevail over other tests.6 (Republic of Albania Criminal Procedure Code, 1995) The act of expertise is
subject to the principle of free evaluation of evidence and contradictory debate in the criminal process.
For this reason, the court can not only be limited to expert conclusions, but must carry out an
independent assessment of all the circumstances of the case.

In the Albanian system, the legal criterion ultimately prevails over the medical criterion.
Otherwise, the power to rule on criminal irresponsibility would be transferred practically to
psychiatrist experts, violating the constitutional function of the court in delivering justice.
Consequently, it is necessary for the proceeding bodies to exercise caution in formulating questions
addressed to experts, limiting them to elements of a medical character and avoiding delegating legal
issues to expertise.

The same principle is applied in the Italian system, where, despite the most advanced
development of forensic psychiatric science, the court retains the exclusive competence to assess the
evidence and to conclude on the existence or not of criminal irresponsibility, according to the standard
of provability "beyond any reasonable doubt".

This standard has also been elaborated in the jurisprudence of the European Court of Human
Rights, which has emphasized that psychiatric expertise constitutes an important but not
determinative evidence. In the case of Shtukaturov v. Russia the court highlighted the importance of
the court's active role in assessing the person's mental state, the court must independently determine
the individual's mental state and cannot automatically rely on the experts’ conclusions alone. In this
way, the ECtHR reaffirms the principle that the act of expertise is subject to judicial debate and free
evaluation of evidence in the framework of due process of law. (Shtukaturov v Russia, 2008)7

4.3 Lack of automatic effect of previous finding of criminal irresponsibility

A case that is raised for discussion in the judicial practice is related to the verification of criminal
irresponsibility in cases of repetition, when the same individual is prosecuted again for another

84lbanian Criminal Procedure Code, article 15281
" Paragraph 73 and 74
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criminal offense. In these cases, the question arises whether the fact that the person has been declared
irresponsible in a previous proceeding can automatically lead to the presumption of irresponsibility
even for subsequent criminal actions.

Referring to Article 17 of the Criminal Code, criminal responsibility must be assessed at the time
the offense was committed, a fact which must be proven in any case. The wording of the provision itself
shows that the assessment of the mental state is directly related to the moment of committing the
offense and cannot be based a priori on previous findings.

Mental disorders can be such that they do not bring about a latent lack of lucidity. In many cases
they can be transient, episodic, or variable in intensity, causing the individual to have periods of
lucidity and periods of loss of the ability to understand or control behavior. Consequently, the court
cannot automatically reach a conclusion on the person's irresponsibility solely on the basis of an earlier
decision. In the same way, it cannot automatically rely on the act of expertise performed in the previous
proceeding, since the mental state of the individual is dynamic and may have undergone changes in the
time interval between the two criminal events. For this reason, in any criminal proceeding there is a
need for a re-evaluation of the mental state and for a new psychiatric examination to verify the
concrete existence of the medical and legal criteria at the time of committing the criminal offense
subject to trial.

This interpretation is also related to the criminal standard of provability "beyond any reasonable
doubt". Criminal irresponsibility cannot be considered proven on the basis of a situation ascertained in
the past, without concretely verifying the connection between the mental disorder and the criminal act
being tried.

This attitude is reflected in the unanimous practice of the Supreme Court of the Republic of
Albania which states that "... the confirmation of the author's irresponsibility in a trial (or proceeding)
does not have a binding effect on the subsequent trial against the same author who later committed
another criminal offense, as long as there is a possibility that the mental disorder is temporary.” (Unified
Desicion of High Court of Rep.Albania, 2023)

The same attitude is evidenced in the jurisprudence of the Court of Cassation of Italy, which has
recognized that mental illness does not necessarily constitute a permanent condition and,
consequently, its existence must be proven in relation to each concrete criminal act. According to this
jurisprudence, irresponsibility cannot be presumed solely on the basis of an earlier finding of mental
illness in another criminal proceeding. (Criminal Court of Cassation Italy, 2025)

It even goes further by saying that they will not be taken into account even if in the time interval
the criminal act prosecuted earlier occurred at the same time as the one being tried (Criminal Court of
Cassation Italy, 2024), except when the actions refer to a certain period of time and etiologically
homogeneous facts. (Court of Cassation of Italy, 2024)

5. Assignment of Medical Measures

The imposition of medical measures is provided for in Article 46 of the Criminal Code, a provision
included in Chapter V "Penalties". Although these measures do not constitute penalties in the classical
criminal sense, they represent measures of a therapeutic and preventive nature, which are applied to
irresponsible persons who have committed a offense.

The Criminal Code provides for two types of medical measures:

1. Compulsory outpatient treatment; and

2. Compulsory treatment in a medical institution.

The second measure constitutes the most restrictive interference with personal liberty, since it
consists in isolating the subject in a special medical institution. However, the Albanian system still lacks
a specialized forensic psychiatric institution, so in practice this measure is executed at the special
institution in Lezha prison.8

8Beyond the improvements made, such a fact continues to be considered non in accordance with the ECtHR standards
on the conditions that such an institution should have.
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If we refer to the Italian system, we note that in 2014 and 2015 it undertook deep reforms related to
the measures applied and the creation of infrastructure, orienting the measures towards therapeutic
and non-penitentiary purposes. Taking into account the positions of the ECtHR before this period, it
was followed by interference in the implementation of measures by the Italian state. Let's take a look at
Aerts v. Belgium, where the ECHR paid particular attention to the institutions where this category of
persons was assigned, and the conditions they had to meet within the framework of Article 5 of the
ECHR. (AERTS v. BELGIUM, 1998) On the other hand, the ECHR considered that the non-fulfillment of
the conditions in these institutions in accordance with the needs of the persons who are placed in them
are violations that can be classified within Article 3 of the ECHR, torture and inhuman and degrading
treatment. (Riviéere v. France, 2006)

The main problem is related to the relationship between the verification of criminal
irresponsibility and the competence to impose medical measures. Referring to Article 17 of the
Criminal Code, criminal responsibility or irresponsibility is assessed at the moment of committing the
criminal offense. Consequently, the verification of this element should be carried out during the
examination on the basis of the criminal case.

The fact that the criminal law provides in its article 46, that the court after the expiration of one
year from the imposition of the medical measure and to consider its decision, is related to the
verification of the health condition of the person and the existence or not of the circumstances that
have dictated the imposition of this medical measure. Pursuant to the criminal law (Article 46 of the
Criminal Code), the court that has rendered the decision is also the court competent to (re)review this
decision after one year. (Decision of Penal College of High Court, 2022)

5.1 Competent Court for Determining Medical Measures

Prior to the legal amendments of 2017 there was no discussion on the competence of the court
adjudicating the case, but with the introduction of the Preliminary Hearing Judge (PHJ) these
discussions were raised by ascertaining different positions in the practice of the Albanian courts. There
was a need to unify the practice of the High Court regarding the competent court for imposing medical
measures.

The CPC provides that in cases of termination of trial under Article 328/¢) and 329/a, the case is
disposed to be terminated when "the person cannot be taken as a defendant or cannot be convicted;",
by the Preliminary Hearing Judge. While in the case of imposing medical measures referred to Article
46 of the Criminal Code, we emphasize that "Medical measures may be imposed by the court against
irresponsible persons who have committed a criminal offense (...)".

In interpreting this provision, two elements must be cumulatively fulfilled in order to find
application: First, the existence of a proven offense; second, the state of mental incapacity caused by a
pathological factor. (Unified Desicion of High Court of Rep.Albania, 2023).9 If these elements are not
cumulatively met, we would not be faced with the competence of the Criminal Court or the application
of the criminal law, but we would refer to the law on mental health, the implementation of which is not
the competence of the criminal courts.

The provability of the criminal act means that the case is subject to judicial debate to debate and
evaluate the evidence on the fact. Such a determination falls within the subject-matter jurisdiction of
the Court of First Instance, which makes it incompatible for the PH] to express itself. The Preliminary
Hearing Judge is competent to order the dismissal of the case but not to impose medical measures.
Faced with the contradiction of these provisions as well as different implementation in practice, the
High Court has unified the practice by clarifying several issues.

First, the High Court regarding the irresponsible persons who have committed a criminal offense

°In the unified decision of 2023, the CC deals with the difference between the pathological factor related to
neuropsychic diseases and which causes the author'’s disability, from the physiological factors which are external
factors that affect the mental balance of the author subject but which do not constitute a cause for exclusion from
criminal responsibility but affect the reduction of the sentence. Here, we bring to attention murders in a state of strong
psychological shock, the latter being caused by the actions of the victim.
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clarifies that in conditions when it is considered that a medical measure should not be imposed, the
prosecutor has to dismiss the case. (Unified Desicion of High Court of Rep.Albania, 2023)10

Secondly, in the conditions when the prosecutor considers that a medical measure should be
imposed on the perpetrator, he does not proceed with the request to dismiss the case, but sending the
case to trial, as the case should be debated on the proof of the criminal conduct. Such proceedings
therefore fall within the jurisdiction of the Court of First Instance at merits; therefore, the prosecutor
addresses the PH] with a request to send the case to the court for imposition of a medical measure.

If the prosecutor in the cases of crimes considers that the defendant does not need to take
medical measures, he shall address the PH] with a request to dismiss the case. It arises for discussion
that in these cases if the PH] considers that a medical measure should be imposed on the defendant,
how should it act? In this case, we consider that the PH] should return the acts to the prosecutor and
instruct him to submit a request for sending the case to court and imposing medical measures on the
defendant to be in line with the unified position of the High Court.

This position of the Albanian Supreme Court is in line with Italian legislation and the practice of
the Court of Cassation in Italy. The Code of Criminal Procedure of Italy, Article 425/1, provides that the
Judge of the Preliminary Hearing takes a decision not to continue the proceeding, specifying the cause
in the enacting clause, when there are any of the cases provided for in this provision. One of the cases
for which a decision to dismiss the proceeding is available is the case when a person cannot be
convicted. Paragraph 4 of Article 425 of the Italian Code of Criminal Procedure expressly provides that
the judge of the preliminary hearing cannot take a decision of dismiss against the person who cannot
be punished, when it is considered that a medical measure should be imposed against him.

However, based on the Albanian judicial practice, which often finds procedural delays and
unnecessary bureaucracy in dealing with these cases, we consider that the criminal procedure should
be changed in terms of expanding the powers of the PHJ, recognizing this body's competence to
proceed as a court of first instance in the adjudication of such cases. Such a solution would have the
effect of more effectively guaranteeing the fundamental rights of these individuals, within the meaning
of Article 5 and Article 6 of the ECHR.

As above, the intervention of the lawmaker in Article 332/dh of the CPC is needed, where a point
should be added, which defines the competence of the PHJ, in order to dispose of the rules of
adjudication of merits and in case of criminal offenses that provide for a trial with three judges, the
provision set forth in point c of the article on the establishment of the judicial body shall be applied.

6. Disputed Issues Related to Irresponsibility as a Result of Mental State

The application of institutes of substantive or procedural law in cases of irresponsible persons,
presents a series of debates and questions raised. On the other hand, the unification of the judicial
practice by the High Court brought changes in the way criminal procedural institutes are implemented.

6.1 Applicability of Article 290 CPC

In the unified decision no. 00 - 2023 - 2241 of Decision (312), dated 16.11.2023, the High Court,
among other things, held the position that the medical card cannot be accepted for the effect of
irresponsibility, as well as the fact that in previous proceedings the person was considered
irresponsible to determine the mental state of the accused. This has led to changes in the
implementation of procedural provisions regarding the non-initiation of the proceeding. Article 290 of
the CPC provides that "1. Criminal proceedings shall not commence when; (b) the person has no criminal
responsibility or has not reached the criminal liability age”

The Institute of non-initiation of criminal proceedings, referred to the practice of the High Court
(Unified Decision of the High Court, Page. 17, 2013) of Albania, is taken after previously, the
circumstances provided by Article 290 of the Criminal Procedure Code have been verified. These

0 paragraph 44.
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circumstances, in fact, do not require a complex and lengthy process for collecting data or conducting
important investigative actions in order to uncover the facts regarding the basis of guilt or innocence.
In such cases, the prosecution conducts a prima facie assessment of the facts to conclude whether there
is a criminal element to be prosecuted or not.

Under such conditions, letter ‘b’ of paragraph 1 of Article 290 would not be applicable in any case,
as at any time verifications would have to be made with forensic expertise to verify the mental state of
the defendant. Such a procedural action is not considered a de plano verification, prima facia of the
facts, but it is a genuine receipt of evidence following which the prosecuting body can no longer dispose
with the non-initiation of the proceeding but with a request for dismissal, or a trial for imposing a
medical measure, as the case may be.

6.2 Application of security measures to this category.

The CPC sanctions that security measures do not apply when there are reasons for impunity, among
which one is irresponsibility. On the other hand, the PPC provides for two security measures that are
implemented only in cases of entities presenting mental problems. This normative dualism should not
be seen as a contradiction within the law. As we mentioned at the beginning, irresponsibility is a legal
concept that must be proven. In the preliminary investigation phase, we are faced with doubts about
the criminal act as well as the responsibility of the person. Referring to the standard dealt with above,
as long as we do not have a judgement based on the criminal act and elements of the criminal offense
including accountability, we cannot talk about the contradiction of the provisions in question.

The legislature appropriately determined that in the conditions of such a doubt on the fact and
liability due to the medical condition to provide for these two insurance measures under Article 239 of
the CPC. However, these measures, regardless of their protective and preventive function, cannot be
identified with medical measures in the material sense of criminal law. The difference lies in the fact
that the medical measures are assigned by the court at the end of a usual process where the evidence is
debated, the criminal act, the authorship and the mental state of the defendant are proven, while the
measures provided for under Article 239 are assigned during the first phase, that of the investigation
and are such that they are subject to the conditions set out in the CPC on security measures. (Republic
of Albania Criminal Procedure Code, 1995)1t

However, referring to the Italian system, which in principle and within the framework of legal
regulation is the same as the Albanian one in terms of the type of security measures for this category of
subjects, a more structured and more restrictive approach is observed.

The Italian system provides for a categorical ban on the admission of individuals to a psychiatric
hospital within the penitentiary system at the initial stage of the process. (Court of Cassation of Italy,
2003) (Court of Cassation of Italy, 2007).

This prohibition relates to the differential treatment of psychiatric institutions outside the
penitentiary system, in relation to those that are part of it. In this context, penitentiary psychiatric
institutions are not applied in the first phase of the proceeding, but only as special medical measures
that are imposed at the end of the trial of the merits, according to the provisions of the Italian Criminal
Code.

We find in practice in Albania that the placement as under the security measure of psychiatric
hospitalization based on Article 239 of the CPC and the imposition of a medical measure of treatment in
a specialized institution according to Article 46 of the Criminal Code are implemented in the same
institution, in this case in the psychiatric hospital within the Lezha prison. Lack of Infrastructure makes
it difficult to implement legislation according to the purpose of the legislature and to respect the
fundamental rights and freedoms of the individual.

YSee articles 228 and following
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6.3 Revocation of medical measures

Regarding the revocation of medical measures, we note that there are legal ambiguities in this regard
on the way the court conducts the process. If we refer to these measures under Article 239 of the CPC,
we consider that there are no problems of applicability as the revocation will be carried out according
to the conditions and criteria sanctioned in the CPC regarding the security measures as a whole.
(Criminal Code of Republic of Albania, 1995)

Revocation is problematic in cases of certain medical measures based on Article 46 of the
Criminal Code. Paragraph 4 of this provision provides that the rules of revocation of the medical
measure are provided by the CPC.

If we refer to the CPC, we notice that there is no legal provision on this case. The only provisions
referring to the medical measure is Article 46 of the CPC, which, referring to the unified practice, Article
46 of the Criminal Procedure Code, is considered as the procedural legal basis for the application of the
medical measures provided by Article 46 of the Criminal Code. The request for imposing medical
measures against irresponsible persons due to their mental state is based precisely on the provisions of
Article 46 of the Criminal Code and Article 46 of the Criminal Procedure Code. The College reiterates
that the substantive and procedural criminal law stipulates that the competent body to decide the
medical measure is the court, although it does not identify whether it is the judge of the preliminary
hearing or the judge of the merits. However, referring to the text of Article 46 of the Criminal Code, it
states that the court, after one year from the issuance of the decision, must consider its decision. In the
literal grammatical interpretation of this provision, the competent court is the court that has given the
decision to impose a medical measure. Consequently, referring to the unanimous practice of the High
Court, this competence belongs to the court of first instance.

Paragraph 3 of Article 46 of the Criminal Code provides that during preliminary investigations,
the prosecutor asks the court to decide on the placement of the defendant in a psychiatric institution
and when the delay presents a risk, orders the temporary placement until the court makes a decision.
Such a provision calls into question the position of the High Court in the unanimous practice set out
above, as it is not clear whether Article 46 of the CPC is the procedural aspect of the way of regulating
the imposition of medical measures under the substantive law.

To return to the issue raised for discussion, we conclude that there is confusion and ambiguity of
the legal provisions on the regulation of the institute of medical measures and their revocation. Under
these conditions, in the absence of a special procedural arrangement, courts should subject the process
to an ordinary trial on the merits to re-evaluate the conditions already only of the criterion relating to
the mental state of the author. This re-evaluation can be done at any time when it is considered that the
circumstances have changed, but at least once a year it is obligatory for the court and mainly to make
such a re-evaluation. (Criminal Code of Republic of Albania, 1995)12 The reason for the periodic review
of the measure by merit trial refers to the fact of granting access and the possibility of protection to the
person subject to the measure, within the principle of contradiction, to debate the act of expertise on
the basis of which the court is based on the re-evaluation of the mental state, as well as the reports
coming from the special institute where the person is located in cases of application of the measure of
placement in a specialized institution.

6.3.1 ECHR Jurisprudence Standards

The jurisprudence of the ECtHR has dealt with this institute in the framework of Article 5 of the ECHR
regarding the legality of deprivation of liberty of the person. Among the standards set by the ECtHR is
related to the need to isolate the subject due to the mental state, which should be continuous and based
on evidence and acts of expertise.

In the jurisprudence of the ECtHR, the following standards are argued regarding irresponsible
persons due to their mental state:

12 Article 46/3.
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(a) An initial period of detention may be authorized by an administrative authority as an emergency
measure, provided that it is of short duration and that the individual has the opportunity to initiate
court proceedings “within a prompt time limit” to challenge the lawfulness of that detention, including,
where necessary, its legal merits as an emergency measure (WINTERWERP v. THE NETHERLANDS, §
57 - 61,1979)13and (X v. THE UNITED KINGDOM, §58, 1981)

(b) After the expiry of such initial period of emergency detention, a person who is subsequently
detained indefinitely or for a long period shall in principle be entitled, at least in cases where a periodic
automatic re-evaluation of a judicial nature is lacking, to submit a request to the court "at reasonable
intervals" to object to the "lawfulness" - within the meaning of the Convention - of his detention
(WINTERWERP v. THE NETHERLANDS, § 57 - 61, 1979) and (Rusi Kosev STANEV v Bulgaria, § 171,
2010)

c) Article 5 § 4 requires the procedure followed to have a judicial character and to guarantee to
the individual concerned guarantees appropriate to the nature of the restriction of freedom in
question; to determine whether the procedures provide sufficient guarantees, account must be taken of
the particular nature of the circumstances in which they take place (Rusi Kosev STANEV v Bulgaria, §
171,2010)

(d) The judicial proceedings provided for in Article 5 § 4 need not always be accompanied by the
same guarantees as are required by Article 6 § 1 for civil or criminal proceedings. However, it is
essential that the person concerned has access to court and the opportunity to be heard, either in
person or, where necessary, through some form of representation (MEGYERI v. GERMANY § 22, 1992)

e) Special procedural safeguards may be required to protect the interests of persons who, due to
mental disabilities, are not fully capable of acting on their own account (WINTERWERP v. THE
NETHERLANDS, § 57 - 61, 1979)

In the framework of the re-evaluation of medical measures, ECtHR provides for standards that
guarantee the access to court of a person in an abnormal state of mind, the provision of procedural and
minimalist guarantees for the realization of the protection of these persons and the performance of
these re-evaluations within a reasonable time by a competent authority who, in conditions when it
considers that the measure cannot continue to be executed, orders the release of the individual.

6.3.2 Access to Italian legislation

Unlike the Albanian system, the Italian legislation provides for a clearer procedural mechanism for the
re-evaluation of security measures of a psychiatric nature. In the Italian system, measures against
irresponsible persons due to their mental state are treated as "personal insurance measures”, and their
re-evaluation is related to the actual existence of the dangerousness to society of the subject. Referring
to Article 207 of the Criminal Code, it provides that the security measure cannot be revoked unless the
lack of risk of the mentally disabled person results.

A request for revocation of the measure may be submitted at any time. What differs in the Italian
system is that it sanctions the figure of the supervising judge regarding the security measures, which
includes the medical measures for the irresponsible perpetrators due to the mental state. He
periodically verifies whether the conditions that justify the restriction of the individual's freedom
continue to exist.

6.4 Application of the institute of merging sentences as well as merging cases,

To answer the first question, we must first clarify the nature of medical measures, a fact on which the
Supreme Court has expressed itself. Despite the medical measures listed in the Head of Penalties in the
Criminal Code, we assess that by nature these measures cannot be considered penalties. (Unified
Decision of the High Court, Page. 17, 2013) The same opinion is held in the practice of the ECtHR, which
has concluded in the Berland v FRANCE case, that certain measures in the framework of criminal

13 See paragraph § 57 — 61
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proceedings against irresponsible persons do not constitute penalties within the meaning of Article 7/1
of the ECHR. (BERLAND v. FRANCE, page 39-47, 2015)

However, the lack of a specific legal regulation creates concrete problems in cases when several
criminal proceedings are conducted against the same person or when he turns out to be the author of
several different criminal acts.

The law is incomplete in this respect, but we consider that in the implementation of the practice
the plurality of criminal acts should be taken into account as a circumstance, which should affect the
type of medical measure that is intended to be applied. These persons pose a higher social risk and,
given the totality of the circumstances, the court must assess whether or not to proceed to an isolation
medical measure in this case.

Regarding the second case, the merging of criminal cases under Article 92 of the CPC, in cases
where the cases are at the same stage and the trial scale, the merging of cases can be realized, but how
can it be determined to whom the judge should refer, we consider that it should be sent to that judge
who is considering the most serious criminal offense.

In the conditions when the cases are in different procedural stages, the merging of the cases is not
achieved, and further the merging of the penalties would not be implemented as long as the medical
measures are not considered penalties. We consider that legislative intervention is necessary to clarify
these situations, as in the end there will be problems in the implementation of these measures, as there
is a risk of two court decisions which, for different facts, would give the same measure or different
medical measures, and the question arises how these measures will be re-evaluated and by which
court?

7. Conclusions

From the analysis of the institute of criminal irresponsibility due to mental state, it results that this
institute constitutes one of the most important mechanisms of modern criminal law, closely related to
the principle of guilt and to the need for criminal responsibility to be based on the real ability of the
individual to understand and control his behavior. According to the Albanian legislation, the
assessment of irresponsibility is achieved through the analysis of medical and legal criteria. In the
Albanian legal system, which is aligned with the standards of the ECtHR and that of the Italian system,
the legal criterion prevails in the sense that it is ultimately the court that evaluates the medical
evidence together with all other evidence in order to determine the defendant's criminal responsibility
and mental condition at the time of the offense.

The paper points out that psychiatric expertise constitutes the basic instrument for the
verification of mental disorders, but without violating the constitutional role of the court in delivering
justice. Although expertise is essential in determining the medical criterion, the final assessment on the
existence or not of criminal irresponsibility remains the exclusive attribute of the court. In Albanian
practice, cases have been found when experts speak on legal issues and not only on medical elements,
which leads to an overlap of competencies between the expert and the judicial body.

In the procedural aspect, one of the main issues is related to the competence for the assignment
and control of medical measures. The unanimous decision of the High Court no. 00 - 2023 - 2241 of the
Decision (312), has brought an important clarification by determining that the imposition of these
measures requires a basic judgment on the existence of the criminal act and the mental state of the
author, which makes the court of first instance competent and not the Judge of the Preliminary Hearing.

From the comparative analysis it results that the Italian system presents a more advanced level of
regulation both in normative terms and in judicial practice. The Italian legislation provides for clearer
mechanisms for the periodic control of security measures of a psychiatric character, linking their
continuity to the actual existence of the social danger of the individual. Also, the Italian system
recognizes special procedural figures, such as the supervising judge, who constantly checks the
conditions of execution and the need for continuation or revocation of the measure.

The jurisprudence of the European Court of Human Rights has played an important role in
developing standards on the treatment of people with mental disorders. The ECtHR has emphasized
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that the restriction of freedom due to mental state should be based on objective, current and
continuous expertise, and should be subject to periodic judicial review. The Court has also highlighted
the need for effective procedural guarantees, access to court and the right of the person to be heard and
protected throughout the duration of the restrictive measure.

The paper also highlights that the lack of specialized forensic psychiatric institutions outside the
penitentiary system constitutes a serious problem in Albanian practice. The execution of medical
measures within penitentiary institutions violates the therapeutic nature of these measures and makes
it difficult to respect the standards provided for by the European Convention on Human Rights.
Moreover, the lack of a specific regulation on the relationship between the plurality of criminal
proceedings and medical measures creates uncertainties in practice regarding the merger of cases, the
merger of measures and the competence for their re-evaluation.

8. Recommendations

At the end of this paper, it is considered that the Albanian legislation needs clear normative and
procedural interventions in order for the institute of criminal irresponsibility and medical measures to
function in accordance with modern standards of criminal law and the jurisprudence of the European
Court of Human Rights. In this context, it is necessary for the Criminal Procedure Code to specifically
provide for the procedure for the imposition, re-evaluation and revocation of medical measures, clearly
defining the competent body, procedural deadlines and minimum guarantees of due process.

Also, a legal intervention is needed to expressly sanction the competence of the trial court for the
periodic re-evaluation of medical measures and to ensure that this re-evaluation takes place in the
framework of a contradictory process, whereby the person subject to the measure is provided with the
right of protection and the effective opportunity to object to medical examinations and reports.

On the other hand, it is considered necessary to expand the competencies of the Preliminary
Hearing Judge so that this body can proceed as a foundation court on issues related to the imposition of
medical measures, in order to avoid procedural delays and more effective guarantee of the rights of
individuals with mental disorders.

The paper also suggests the need for drafting unified standards on forensic psychiatric expertise
and more clearly defining the limits of the expert's role, so that expertise is limited only to medical
elements and the delegation of legal issues to experts is avoided.

Another important recommendation relates to the establishment of specialized forensic
psychiatric institutions outside the penitentiary system, in accordance with European standards and
the therapeutic purpose of medical measures. Such a reform would affect not only the better protection
of the rights of persons with mental disorders, but also the fulfillment of the positive obligations of the
Albanian state within the framework of the European Convention on Human Rights.

Finally, a more detailed legal regulation is needed regarding the cases of the plurality of criminal
proceedings against irresponsible persons, the way the cases are merged and the coordination of
medical measures, in order to avoid contradictions in practice and ensure legal security.
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